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Abstract

The constitutional placement of the vice president as the president of the

Senate is a unique feature of the chamber. It places control over the Senate’s

rules and precedents under an individual who is not elected by the chamber and

receives no direct benefits from the maintenance of its institutions. We argue

that this feature has played an important role in the Senate’s development. The

vice president has frequently acted in a manner that conflicted with the wishes of

chamber majorities. Consequently, senators have been reluctant to allow cham-

ber power to be centralized under their largely unaccountable presiding officer.

This fear has prevented the Senate from allowing its chair to reduce dilatory

action, as the House has done. Accordingly, delay via the filibuster, has become

commonplace in the Senate. Such delay has reduced the Senate’s efficiency, but

has largely freed it from the potential influence of the executive branch.



While the United States Constitution has many distinguishing features, its establishment

of a separation of powers framework is perhaps the most distinctive. While the doctrine

outlines a series of overlapping powers that the branches use to check each other, the formal

institutions of each branch are largely left distinct. One notable exception to the separation

of powers framework is the constitutional placement of the vice president as the president of

the Senate. This provision places the administration of the Senate’s rules and procedures in

the hands of an individual who is not elected by the chamber and receives no direct benefit

from the maintenance of Senate institutions. In contrast, the Constitution specifies that

the House of Representatives be presided over by a Speaker who is directly elected by the

members of that chamber.1

Observers of American politics have expressed concern about the vice president’s presence

in the Senate throughout congressional history. These critics have argued that he would serve

as an agent of the executive branch and would provide the president with a means of altering

policy outcomes in the Senate. Further, as the vice president is not electorally accountable

to the chamber, Senate majorities cannot rely on the vice president to act according to

their wishes as he performs his duties as president of the Senate. Previous work by Gamm

and Smith (2000) has suggested that early Senate development was influenced by the vice

president’s role as the chamber’s presiding officer. They argue that the Senate’s decision to

allocate committee appointment power to the presiding officer was reversed after perceived

abuses by the vice president and conclude that “the failure of the vice president as a Senate

leader was nearly preordained by the inability of senators to hold him accountable (Gamm

and Smith 2000, 106).”

In this paper, we further examine the consequences of the constitutional placement of the

vice president as the president of the Senate. We argue that this feature of the Senate has

played an important and recurring role in its development. The vice president has frequently

acted in a manner that conflicted with the wishes of the majority party. Consequently,

senators have been reluctant to allow chamber power to be centralized by their unaccountable
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presiding officer. This fear has prevented the Senate from allowing its chair to reduce dilatory

action, as the House has done. Accordingly, delay via the filibuster, has become commonplace

in the modern Senate. This has reduced the Senate’s efficiency, but has largely freed it from

the potential influence of the executive branch.

In what follows, we take a two-pronged approach to examine these claims in greater

detail. First, using historical case studies, we document instances where vice presidents have

presided over the Senate in ways that run counter to the wishes of a majority of senators.

Second, employing a dataset of contentious rulings on questions of order, we find that vice

presidents serving as the presiding officer of the Senate are significantly more likely to rule

against Senate majorities, than are senators serving as presiding officers. We conclude that

the patterns of behavior exhibited by the vice president in the Senate have significantly

depressed the likelihood senators would opt to centralize chamber power, leading to a less

efficient chamber. The next section evaluates the origins of the vice president’s placement

in the Senate and our theory in greater detail.

The Vice President in the Senate

The United States Constitution decrees that “the Vice President of the United States

shall be President of the Senate, but shall have no vote, unless they be equally divided.”2

While it also specifies that the chamber elect a president pro tempore, it notes that he

will only serve in the vice president’s absence. The clause was adopted ten days before the

Constitutional Convention ended, with eight states in favor, two opposed and one abstaining

(Farrand 1966; Gamm and Smith 2000; Milkis and Nelson 2008). By contrast, the clause

specifying the election of the Speaker of the House was adopted unanimously, with no debate.

While the debate over the Senate’s presiding officer was brief, it revealed some important

reservations.

In support of the provision, Roger Sherman argued that the vice president’s presence in

the chamber was necessary to prevent a tie vote. Further, if he did not serve in the Senate
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the vice president would be “without employment (Farrand 1966, 537).” Opposition to the

vice president presiding over the Senate was typified by George Mason, who argued that

“the office of vice-president [was] an encroachment on the rights of the Senate; and that it

mixed too much the legislative [and] executive, which as well as the judiciary departments,

ought to be kept as separate as possible (Milkis and Nelson 2008, 57).”3

The debate over the propriety of placing the vice president at the head of the Senate

spilled over into the broader debate over ratification. Writing in opposition to ratification,

the anti-federalist “Cato” referred to the vice president as “unnecessary” and “dangerous.”

He argued that “this officer, for want of other employment, is made president of the Senate,

thereby blending the executive and legislative powers, besides always giving to some one

state, from which he is to come, an unjust preeminence (Storing 1981, 115).” These crit-

icisms were dismissed by Alexander Hamilton, who reiterated Sherman’s arguments about

the necessity of breaking tie votes and pointed to a similar arrangement in the New York

legislature as precedence for the decision (see Hamilton, “Federalist 68”.)

The Role of the Presiding Officer

Presiding officers often play a pivotal role in the operation and maintenance of legislative

bodies. Throughout the history of the United States, Congress has seen a continuous increase

in its responsibilities and large increases in both House and Senate memberships. These two

changes have resulted in more bills being introduced, more members seeking floor time for

debate, and more viewpoints and issue areas being presented and considered. The time

needed to consider the growing numbers of both trivial and controversial measures greatly

increased. Eventually, the increase in demands on the time have had important policy

consequences for Congress, with sessions expiring before key legislation can be considered

and passed.

To overcome these problems, many legislatures have opted to delegate authority to a

central chamber leader (Cooper and Brady 1989; Cox 2000; Rohde 1991). This leader
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can employ new powers to expedite debate and increase the number of measures passed.

This delegation of authority has occurred at various points in the history of the House of

Representatives. Throughout the 19th century, obstruction – or filibustering – was a problem

that plagued the House (Koger 2004). Accordingly, members gave the Speaker of the House

a great number of formal powers. This authority has included the ability to choose whether

or not to entertain certain motions, the right to recognize various members on the floor, the

right to refer bills to committees, and the ability to appoint committee members. These

powers effectively put an end to obstruction in the House and streamlined chamber business

(Binder 1997; Schickler 2001).

Scholars of the House are quick to note that the centralization of chamber rules in that

body was not done exclusively by formal rules changes. Many of the most significant changes

were implemented via the Speaker’s establishment of new chamber precedents. The most no-

table example of such precedents are Speaker Thomas Reed’s (R-ME) set of 1890 precedents,

known as Reed’s Rules, that ushered in an era of strong party control in the House (Binder

1997; Lawrence 2004). Furthermore, scholars have noted that this procedure, in which the

presiding officer utilized his ability to recognize members and rule on questions of order, is

also feasible in the United States Senate (Binder 1997; Koger 2004; Tiefer 1989; Wawro and

Schickler 2004, 2006). While feasible, senators have not acted to centralize authority in their

presiding officer, as the House did.

One explanation for the differing paths of the House and Senate is that allocating addi-

tional powers to the vice president is particularly risky, as he is not electorally accountable to

the full chamber (Gamm and Smith 2000). Additionally, as the debate during the Constitu-

tional Convention suggests, the vice president’s placement as president of the Senate grants

him authority to oversee debate in the chamber. There is concern that any authority granted

to the president pro tempore could be executed by a vice president hostile to the interests of

Senate majorities. The only definitive means of solving this problem involves removing the

vice president’s designation as chamber president via a constitutional amendment.
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By virtue of his constitutional placement as president of the Senate, the vice president

does possess some authority within the chamber. The most consequential of these powers

are the right to enforce chamber order, generally by ruling on questions and points raised

by senators, and the right to recognize members seeking the floor (Byrd 1988; Tiefer 1989).

If the vice president’s institutional affiliation does represent a serious constraint to Senate

majorities, we should expect to see two things: (1) he should utilize his institutional powers in

a manner that facilitates his own policy goals; and (2) the vice president’s institutional powers

should used in a way that is more likely to conflict with the desires of Senate majorities–

especially when compared to the behavior of presiding officers that are members of the

Senate.

In what follows, we examine two historical case studies: John C. Calhoun and Commit-

tee Selection; and Levi Morton and the Federal Elections Bill. These cases were selected

for several reasons. First, they are both cited by scholars of institutional development in

the Senate. These scholars typically presented versions of these cases that focused almost

exclusively on the success or failure of minority obstruction. We expand on these accounts

in an effort to gain more leverage on the role the presiding officer played in overseeing the

debates. Second, in both cases, the vice president was in a position to significantly alter

chamber precedents in a manner consistent with his own ideological interests. By focusing

on episodes where the vice president played a prominent role, we are better able to explain

future changes in the relationship between the Senate and its presiding officer.

We then employ a dataset of contentious rulings on questions of order and confirm that

the institutional affiliation of the presiding officer has a significant effect on the likelihood a

ruling will favor the majority party.

John C. Calhoun and Committee Selection

President John Quincy Adams delivered his first annual message to Congress in the

aftermath of one of the most controversial elections in American history. The race featured
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four candidates: General Andrew Jackson of Tennessee; Secretary of State John Quincy

Adams of Massachusetts; Secretary of the Treasury William H. Crawford of Georgia; and

Speaker of the House Henry Clay of Kentucky. Jackson won an overwhelming plurality of the

popular vote, but did not win a majority in the Electoral College, sending the election to be

decided by the House of Representatives (Remini 1991).4 House Speaker Clay endorsed John

Quincy Adams, leading to his election despite his second-place popular vote finish. After

Clay’s elevation to Secretary of State under Adams, Jackson and his supporters dubbed the

exchange a “corrupt bargain.”

Adam’s message further alientated Jacksonians. In it, he called for the federal government

to take an active role in establishing “internal improvements,” and for a more active role

in foreign policy, highlighted by the United States attending a congress of Latin American

ministers in Panama, commonly referred to as the Panama Congress – both positions opposed

by Jackson and his supporters (Malanson 2006).

On December 26, 1825, Adams sent the nominations of John Sargent and Richard Ander-

son to the Senate for confirmation to serve as ministers to the Panama Congress. At the time

Adams submitted the nominations, few doubted that they would eventually be confirmed.

However, it soon became apparent that they would encounter aggressive opposition on the

Senate floor (Malanson 2006; Remini 1991).

Vice President John C. Calhoun had campaigned for and won the vice presidency, not

as the running mate of Adams, but as an independent candidate, as was the custom at that

time. Accordingly, Calhoun disagreed with many of the policy views of Adams, including

his support for the Panama Congress. Calhoun and Senator Martin Van Buren (Jacksonian

Democrat - NY) led an organized caucus of opponents to Panama Congress. They worked to

delay the nominations in an effort, as Clay described it, to “defeat” or “cripple the measure”

(Remini 1991, 292). Additionally, Calhoun utilized his position as presiding officer at key

points during the debate to thwart both the administration and a majority of the Senate.

First, the vice president took advantage of an earlier Senate decision to infuse its presiding
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officer with the ability to appoint senators to committees (Gamm and Smith 2000). Calhoun

used this power to appoint four Southern opponents of Adams to the five-member Foreign

Relations Committee. Not surprisingly, when the committee reported out the nominations,

it was accompanied by a lengthy critique of the Panama Congress (Malanson 2006).

Second, Calhoun used his position as vice president to enforce chamber debate rules only

when it suited Adams’ opponents. Senators like John Randolph (Jacksonian Republican

- VA) used the debate to publicly assail the president. Calhoun refused to call Randolph

to order during a six-hour speech, angering Adams and his supporters. Panama Congress

supporters claimed Calhoun allowed Randolph to “drink himself drunk with bottled porter”,

and then deliver an irrelevant tirade, often filled with violent accusations (Remini 2002, 84).

Calhoun defended his decision by arguing that the vice president had no power to call a

senator to order, and that if given that ability “[it would] virtually place the control over the

freedom of debate in the hands of the Executive (from Onslow’s Second Letter to ‘Patrick

Henry’, 1826 in Cheek 2003).”

The vice president’s assertion that he lacked this power did not square with many con-

temporary commentators. Writing a few years later, Joseph Story (1833, 516-517) argued

that “[the power to call members to order] had been silently supposed to belong to the vice

president, as an incident of office.”5 Calhoun’s claim also did not stop him from declaring

an Adams sympathizer out of order during debate a few months later (Hatfield 1997).

As a result of Calhoun’s orchestrated delays, the nominations were not confirmed until

March 14, 1826.6 Ultimately, the delay proved to be fatal for the United States involvement

in the congress as neither minister was able to arrive in time. The delay forced both Sergeant

and Anderson to travel during the height of the summer disease season. Sergeant arrived right

as the Panama Congress was concluding and Anderson died of disease en route (Malanson

2006).

This episode highlights the consequential role the vice president can play in the Senate

– though not in the way many feared. Vice President Calhoun was clearly not influenced
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by the president’s position. As mentioned above, presidents and vice presidents campaigned

separately for their positions so vice presidents did not necessarily share the president’s

policy interests at this time. However, this example demonstrates how the vice president

could use his position to tilt policy outcomes in his preferred direction, even in the face of

Senate majorities. This led the Senate to a lengthy discussion of the vice president’s role

within the chamber (Byrd 1988).7

Throughout that debate, senators repeatedly expressed concern over vesting power in

their presiding officer. These members specifically argued that the constitutional placement

of the vice president as president of the Senate meant that the chamber is led by someone

who they did not elect, and thus, may represent a differing party or ideology. This was the

essence of Senator Thomas Hart Benton’s (Jacksonian Republican - MO) opposition to any

expansion of the presiding officers’ powers. He argued that “[the Senate] does not elect him,

and [they] cannot displace him, except by an impeachment, which must be instituted in the

other house (Register of Debates, 27th Congress, February 11, 1828, 282).” Samuel Smith

(Jacksonian Republican - MD) compared the situation to the House of Representatives,

noting that “if [the Speaker of the House’s] decisions are unsatisfactory, they can refuse to

re-elect him – but we, sir, have no such power. Our presiding officer is not elected by us –

he is sent here by the people of the United States, and totally independent of us (Register

of Debates, 20th Congress, February 11, 1828, 282).”8

The Senate ultimately opted to strip the presiding officer of the ability to select commit-

tee members. The chamber considered further weakening the power of the vice president by

removing the formal power of being able to enforce order. However, given the vice president’s

constitutional authority and the necessity of having someone enforce order, this effort failed.

The Senate decided that the presiding officer could call members to order and rule on ques-

tions raised by senators, though those decisions were subject to an appeal of the chamber.9

While the Senate was able to counter Calhoun’s actions, his ability to temporarily thwart

the will of the majority clearly illustrates the risks of having a presiding officer that is not
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electorally accountable. Even when the vice president shares the same partisan affiliation as

the Senate’s majority party, he is still not electorally accountable to them. As such, there is

still no guarantee he will act as a faithful party agent, as is highlighted in the next case.

Levi Morton and the Federal Elections Bill

Republicans were victorious in the 1888 congressional elections, winning 152 of 179 seats

in the House and controlling 51 of 88 seats in the Senate. Coupled with Benjamin Harrison’s

defeat of incumbent Democrat Grover Cleveland, it marked the first time since 1875 that

the party controlled the presidency and both houses of Congress. In his annual message to

Congress, President Harrison outlined a list of recommendations for congressional legislation.

The list focused on the three major issues of that period: the tariff; silver legislation; and

finally, voting rights legislation for African-Americans (Schickler 2001).10

The legislative vehicle that provided for African-American voting rights was the Federal

Elections Bill. It sought to move the power to establish election procedures from state

governors to federal circuit courts (Welch 1965). Southern state governors had long used their

power to establish election procedures in a manner that disenfranchised African-Americans.

Democrats viewed the bill as an attempt to “federalize” elections, taking power from the

states by giving it to a Republican-dominated judiciary. Due to their desire to pass a

restrictive tariff and silver legislation beforehand, the Federal Elections Bill was postponed

until the waning months of the session (Binder et al. 2007; Wawro and Schickler 2006).

Senator George Frisbee Hoar (R-MA) successfully moved that the Senate consider the

Federal Election Bill on December 2, 1891.11 Democrats, under the leadership of Senator

Arthur Pue Gorman (D-MD), immediately began to filibuster the measure (Binder et al.

2007; Wawro and Schickler 2006). After three weeks of delay, the filibuster began to weaken

the Republican coalition. Specifically, Western Republicans, who most wanted to pass ad-

ditional silver legislation started to switch positions and come out against the bill. Senator

Henry Teller (R-CO) expressed concern regarding how much time the bill was taking, sug-
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gesting that “there has become a fixed notion that the election bill kept before the Senate

by the friends of the bill for the purpose of staving off much-needed and much-demanded

financial legislation (Congressional Record, 51st Congress, December 30, 1890, 881).”

The defections goaded Republicans into taking a more aggressive approach. Specifi-

cally, Wawro and Schickler (2006) argue that Republican senators sought to utilize partisan

behavior by the presiding officer, Vice President Levi Morton (R-NY) to circumvent the

Democratic obstruction. The authors claim that Morton obliged the majority through the

partisan usage of his ability to recognize members on the floor and his arbitrary rulings on

questions of order.

A closer examination of the bill’s consideration demonstrates that the vice president is-

sued five notable rulings. While four of these rulings favored the majority party, none were

strong enough to overcome the minority obstruction. And the vice president’s first substan-

tial decision went against the wishes of his party. During morning business on December

23rd, John Tyler Morgan (D-AL) introduced a resolution dealing with the elections bill. The

following day he moved to have the resolution considered. Senator John Sherman (R-OH)

objected, claiming the bill had been placed on the calendar and that Morgan was acting

out of order. Morton upheld this relatively minor point by Sherman. Morgan appealed

the decision and then proceeded to debate that appeal. Sherman again called the Alabama

Democrat to order, claiming that debate was not in order on an appeal. Morton rejected his

fellow Republican’s point of order this time, ruling that Morgan was correct and that debate

was in order.

The first two favorable rulings occurred on January 16th. On that day, Morgan proposed

an amendment limiting the scope of the bill. During debate over the Morgan amendment,

Senator Isham Harris (D-TN) proposed altering it with a second-order amendment. At this

point Hoar moved to table the Morgan amendment. The motion to table is non-debatable and

can be approved by a simple-majority. Gorman immediately objected and raised a point of

order that Hoar could not table the Morgan amendment while Harris’s secondary amendment
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was before the Senate. Morton rejected Gorman’s point, ruling that the tabling motion was

in order and that it carried the secondary amendment with it. This ruling eliminated any

extraneous debate on the Harris amendment as well. The Maryland Democrat formally

appealed the vice president’s decision and began to argue for overturning the decision. He

was called to order by Senator George Edmunds (R-VT), who pointed out that debate on an

appeal was not in order if the original motion was non-debatable. Morton upheld Edmunds’

point that the motion to table was non-debatable. This ruling was clearly consistent with

previous precedents and Gorman’s appeal was rejected 31 to 15.

The Democratic obstruction continued and Morton again became involved in a contro-

versial procedural dispute. On January 20th, Senator James George (D-MS) began speaking

against the bill. He had spoken for several hours before he yielded the floor to Morgan for

several minutes so he could rest. Hoar objected to this, arguing that a senator could only

yield the floor to another senator by unanimous consent. He explained that “otherwise a

senator might hold the floor for a session, and it has been settled again and again” (Con-

gressional Record, 51st Congress, January 20, 1891, 1567). Morton upheld Hoar’s point of

order and the Democrats failed to appeal the decision.

Immediately afterwards, Senator Nelson Aldrich (R-RI) moved that the Senate consider

a formal rules change proposal. The proposal would have directly altered the rules governing

unlimited debate. Vice President Morton proceeded to bring the Aldrich resolution to a vote.

Meanwhile, John Tyler Morgan had sought recognition from the chair to speak. Morton used

his right to recognize senators by opting not to acknowledge Morgan. He then announced

that the ayes had won on the motion to consider the Aldrich resolution and the chamber

quickly adjourned.

This partisan victory was short-lived, however. The following day, Gorman called the

chamber’s attention to the fact that Morton failed to announce the outcome of the vote on

the Aldrich resolution. Specifically, the vice president failed to announce that the motion

had carried. The Vice President willingly acknowledged this point, reversing the decision on
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the motion to consider, and debate on the Aldrich resolution continued.

After further discussion, Aldrich once again moved to consider his rules-change resolution.

This sparked yet another point of order, this time from Harris, who claimed that Aldrich’s

motion was not in order. The Tennessee Democrat insisted that the pending motion to

correct the journal could not be superseded. Harris attempted to explain his argument,

but Aldrich and Senator William Blair (R-NH) cut him off and argued that debate was no

longer in order. Morton ignored his fellow Republicans and agreed to hear out Harris and

his Democratic colleagues. Debate continued for over two hours before the vice president

finally ruled that Aldrich’s resolution was in order. He was sustained by a vote of 35 to 30.

The minority continued to obstruct consideration of the Aldrich resolution, and four days

later enough Western Democrats joined Democrats to displace the Federal Elections Bill by

a vote of 35 to 34. The bill was not considered again.

Morton’s behavior during consideration of the Federal Elections Bill differs in some im-

portant ways from Calhoun’s actions during consideration of the Panama Congress. While

the vice president was partisan at times, in other ways his actions were far more neutral

(Binder et al. 2007). Indeed, Morton’s first ruling, that debate was in order on an appeal,

went against his own party. His decision to acknowledge a technical error on his behalf and

reverse an earlier partisan ruling also likely frustrated fellow Republicans.

Vice President Morton’s actions are especially interesting when compared to those taken

by Speaker Thomas Reed (R-ME) during the same 51st Congress. As the leader of the House

Republicans and as the presiding officer of the House, Reed issued a series of rulings to create

his now famous “Reed’s Rules”. These rulings prohibited the use of dilatory motions by the

minority party, ended the use of disappearing quorums, and generally limited the ability of

the minority party to obstruct the agenda priorities of the majority party (Binder 1997).

These rulings strengthened majority party control of the House and made the legislative

process in the House far more efficient.

Democrats in the Senate were quite concerned that Morton would issue rulings that
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would establish majority party control in the Senate as Reed had in the House. Indeed, some

commentators expected the vice president to establish a new precedent that debate was not in

order.12 Republican senators recognized the potential power of the presiding officer to push

through their party’s agenda, but questioned Morton’s dedication to this cause. Morton’s

previous rulings during the debate on the Elections Bill were not consistently favorable to

the Republican Party. This highlights a key difference between the Speaker of the House

and the vice president: the Speaker is accountable to House majorities. The vice president is

not accountable to Senate majorities, and while he is free to act in accordance with his own

policy preferences, he is also free to preside in a neutral manner if he so chooses. This may be

one of the reasons Wawro and Schickler (2006, 77) note that Senate Republicans “encouraged

[Morton] to go on vacation to Florida [at the start of the conflict], which would have left the

chair open for someone who was more clearly sympathetic to the supporters of the Elections

Bill.” Had the Senate’s presiding officer been more accountable to the chamber’s majority, it

is certainly possible that the Senate would have followed the House in curtailing minorities’

use of dilatory actions. Such a change could have reduced or even eliminated minorities’

ability to delay legislation, drastically altering a key institutional feature of the Senate.

These two episodes are by no means the only historical examples of vice presidents

presiding over the Senate such that policy outcomes differed from those desired by a majority

of senators.13 however, these two historical episodes offer clear evidence of the risks involved

in giving power to a presiding officer that is electorally unaccountable to the majorities over

which they are presiding.

Enforcing Chamber Order

The preceding examples demonstrate the great theoretical power wielded by the presiding

officer of the Senate. Calhoun used his position to delay Senate confirmation of Adams’

nominees to the Panama Congress, until United States’ participation in the congress was no

longer possible. Morton could have used the Senate chair to stifle opposition and pass the
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Federal Elections Bill before the Republican coalition began to crumble. If the Morton, as

presiding officer, had claimed the authority to control the agenda, delay and filibusters could

have been reduced or eliminated from Senate practices, as it had been in the House. Given

the strong utility provided to the majority party by centralized agenda control, the decision to

block presiding officers from utilizing favorable rulings on questions of order seems somewhat

puzzling. This is especially true in the modern era, where obstruction occurs frequently. To

illustrate this point, the top panel of Figure 1 plots the increasing numbers of filibusters in

the Senate.14

[Figure 1 About Here]

The decision to not centralize agenda control in the chamber is likely the product of

several factors. For example, scholars have pointed to problems stemming from additional

inherited chamber rules, such as the lack of a previous question motion, and the constitutional

provision staggering Senate elections (Binder 1997; Binder and Smith 1997; Binder et al.

2007). The cases presented in this paper show that the constitutional placement of the

vice president as president of the Senate is an additional constraining influence on Senate

majorities. As Senator Samuel Smith noted during debate over Calhoun’s actions, the House

can refuse to re-elect a Speaker whose behavior they disagreed with, but the Senate does

not have that luxury. The cases presented show that the vice president does not always act

as a reliable agent of the majority.

To more systematically examine whether the vice president acts against the wishes of the

majority party, we evaluate vice presidents’ rulings on questions of order. When a question

of order is raised in the United States Senate, the presiding officer can choose to uphold

it, reject it, or submit it to the floor for consideration by the full chamber (Tiefer 1989;

Madonna 2007). If the presiding officer chooses to submit the question, the resulting Senate

vote does not create a formally binding precedent. Rulings issued by the presiding officer

are subjected to an appeal of the full Senate. However, these appeals can be bypassed by

simple majorities without debate through a successful motion to table. As the case studies
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demonstrate, rulings on questions of order can have a significant impact on debate and on

the policy substance of the underlying measure. The cases also suggest that the institutional

affiliation of the vice president may cause him to rule in a manner that is less supportive of

the majority party than are senators when they act as the presiding officer.

To examine the effect institutional affiliation has on rulings issued by presiding officers,

we created a dataset of all rulings issued by the presiding officer that resulted in roll call

votes from the start of the 26th Senate to the end of the 106th.15 By restricting the data

to only rulings that resulted in roll call votes we are hoping to better isolate contentious or

non-trivial rulings. This yielded 674 observations, or 8.28 rulings per Senate. The bottom

panel of Figure 1 displays the frequency of rulings on points of order.

Each ruling is coded 1, if it favored the majority party and 0 if it went against them. This

was determined by identifying the partisan affiliation of the member raising the question and

recording whether the question was upheld, rejected, or submitted. Rulings were coded as

favorable to the majority party if a question was raised by a majority party member and

was upheld or submitted – or if the question was raised by a minority party member and

was rejected or submitted.

The primary hypothesis is that rulings issued by the vice president should be less sup-

portive of the majority party than those issued by senators electorally accountable to the

chamber. In order to determine the partisan affiliation of the member raising the question

of order, as well as the institutional affiliation of the presiding officer, we read through the

Annals of Congress, Register of Debates, Congressional Globe, Congressional Record and

Senate Journal. Rulings issued by the vice president were coded 1, all other rulings coded 0.

In order to better account for the chair’s decision-making, additional control variables were

also specified.

While they do not carry with them great procedural consequences, questions of order

related to the germaneness of an amendment are fairly common in the United States Senate.

We opt to include them in the full model because they frequently have important policy
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consequences.16 The right to offer non-germane amendments is one of the Senate’s most

distinguishing features, but it is not absolute. There are several occasions when the chamber

requires germaneness: when the Senate is operating under a unanimous consent agreement

that specifically forbids non-germane amendments, for amendments to general appropriations

measures, after cloture has been invoked, or during the consideration of a budget resolution

or reconciliation measure (Tiefer 1989). In the modern era, the chair almost always submits

these questions to the Senate to be decided without debate (Riddick and Frumin 1992).

Once submitted, the chamber majority is free to dispose of the point of order in whatever

way it sees fit. Given this, we anticipate that questions of order on amendments are likely

to generate rulings favorable to the majority party. The amendment variable is a dummy

signifying whether the question of order concerns the status of an amendment: 1 if so, 0 if

not.

Regardless of their institutional affiliation, one might expect presiding officers to be more

likely to defer to strong majority parties than weaker ones. Accordingly, we include a control

variable for the strength of the majority party in a given Congress. To capture majority party

strength, we employ Binder’s 1997 measure. This takes the percentage of seats held by the

majority party and multiplies it by the party’s Rice cohesion score. The expectation is that

the stronger the majority party, the more likely a ruling will go in their favor.

Madonna (2007) has shown that deference to a formal parliamentarian has had an im-

portant effect on rulings on questions of order. The Senate parliamentarian is charged with

providing information on chamber precedents and procedure to the chair. He shows that

the decision to defer to a parliamentarian on questions of order in the 69th Senate cut down

on information asymmetries, leading to less partisan rulings. As such, we control for rulings

that occur after the 69th Senate.

For much of the 20th century, the Democratic Party was deeply divided between its

Northern and Southern wings. Questions of order raised by Southern Democrats during this

time period may not represent the interests of the majority party. We control for such rulings
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with a dummy variable coded 1 if the senator raising the question of order was a Democrat

from a Southern state.

As a final check on our hypothesis that the institutional affiliation of the presiding officer

has a significant effect on the likelihood of a partisan ruling, we run an additional model

that considers only rulings that occurred when the presiding officer was a member of the

majority party. Again, we argue that even when the vice president is a member of the

majority party, the lack of electoral accountability makes him less reliable party agents.

Thus, the expectation is that the coefficient on the vice president variable will be negative

and significant in this model as well. These results are presented under Model 4.

As the dependent variable is dichotomous, we fit a logit model. Results are presented in

Table 1. In an effort to verify the robustness of the key hypothesis, two alternative model

specifications are also included – one omitting all questions that were submitted, and another

omitting all questions on amendments.

Results

The results presented in Table 1 are supportive of our hypotheses. As the substantive

findings are not altered by the restrictions in Model 2, Model 3 and Model 4, we opt to

discuss the results of the full model. First, the control variables performed as expected. The

coefficient on the amendment dummy is significant and in the predicted direction in the full

model. This is expected, as questions of order on amendments are almost always submitted to

the full chamber and decided without debate. This likely serves as an advantage for majority

party members seeking to add certain provisions to a bill once it is being considered on the

floor.

[Tables 1 and 2 Here]

Presiding officers also appear more likely to defer to stronger majority parties than weaker

ones. The full model suggests that as the majority party gets stronger, the likelihood a

17



question of order is ruled on in a favorable manner increases. The coefficient is positive and

significant in all three iterations of the model. Additionally, the parliamentarian dummy

variable suggests that the majority party is less likely to receive a favorable ruling on a

question of order in the modern era. Consistent with Madonna (2007), this finding suggests

that the parliamentarian served to decrease information asymmetries within the Senate,

resulting in more neutral arbitration by the presiding officer.

The case studies presented earlier in the paper demonstrate that the vice president’s

rulings may not consistently favor chamber majorities, as the actions of the House Speaker

do. This is consistent with criticisms made during the Constitutional Convention. The vice

president is not electorally accountable to Senate majorities, nor does he share long term

benefits from maintaining its institutions the way senators do. Accordingly, the primary

theoretical expectation is that the vice president would act as a less reliable agent to the

majority party on questions of order. The results presented in Table 1 are supportive of this

hypothesis. Rulings made by the vice president are less likely to favor the majority party

than are rulings made by senators serving as the presiding officer. Model 4 shows that the

vice president is a less reliable agent of majority preferences, even when the vice president

is in the same party as the majority. Table 2 presents predicted probabilities.

In the pre-parliamentarian era, holding the amendment and southern dummies to 0 and

majority party strength to its mean, a senator was likely to rule in a manner favorable to the

majority party 81.7% of the time. When the ruling occurred under a vice president’s watch,

the likelihood the majority received a favorable ruling dropped by approximately 11.3%.

In the post-parliamentarian era, senators were likely to issue favorable rulings to majority

party members 73.6% of the time. Again, the vice president’s presence in the chair had a

depressing effect on this percentage. As reported by Table 2, the predicted probability of

the vice president issuing a favorable ruling to the majority party was only 59.8% – 13.8%

less than when senators chaired the chamber.
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Discussion and Conclusion

The preceding empirical analysis demonstrates that the institutional affiliation of the

presiding officer plays an important role in determining the likelihood he would support

the chamber majority. Specifically, this shows that the vice president is a less reliable

agent for the majority party than members who are electorally accountable to them. This

holds true even when the partisan affiliation of the vice president is controlled for. The

four separate model specifications further speak to the robustness of this finding. Taken

in conjunction with our case studies, we believe this represents strong evidence that the

constitutional placement of the vice president as the president of the Senate represents an

important constraint on the procedural choice available to chamber majorities. Majorities

do not place power in the hands of their presiding officer because that officer cannot be

trusted to be a reliable agent of the majority. This lack of trust has led the Senate to avoid

centralizing authority in the chamber’s presiding officer and has led to a less-efficient and

obstructionist Senate.

We do not mean to suggest that this represents the only explanation for why high levels

of obstruction persist in the modern chamber. Scholars have noted other inherited cham-

ber rules that have contributed to the decentralized modern Senate. The first of these was

an 1806 decision to drop the seldom-used previous question motion from the Senate’s rules

(Binder and Smith 1997; Binder 1997). This decision stripped the chamber of any formal

method of ending debate by a simple majority. The previous question motion became a

tool of House majorities throughout the 19th and 20th century. Second, the constitutional

staggering of terms for senators led to the chamber’s continuing body status. As demon-

strated by the episodes presented earlier, a key consequence of is that – unlike the House –

the Senate does not adopt new rules at the start of each Congress (Binder 1997).

The evidence presented here suggests that the vice president’s role in the chamber repre-

sents an additional “inherited institution” that has stymied procedural reform in the Senate.

Theoretical work done in political science and economics suggests that inherited institu-
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tions generally share three properties. We believe all three of these are consistent with the

constitutional placement of the vice president as head of the Senate.

First, the long-term effects of the institution were indeterminate upon its adoption (North

1990; Pierson 2000). Several supporters of the vice presidential clause at the Constitutional

Convention argued for its inclusion simply on the basis that the vice president was needed to

break tie votes. Concerns stemming for the vice president’s lack of electoral accountability

largely went unaddressed. In sum, the need to centralize power to a chamber leader in order

to overcome high collective action costs was not foreseen by advocates of the institution.

Second, the adoption of the institution led individuals towards a particular path of

decision-making. This is often referred to as “path dependence” (North 1990; Pierson 2000).

The episodes presented here suggest that this was the case. Vice President John C. Cal-

houn’s abuse of the committee appointment power caused Senate majorities to revoke that

authority from the presiding officer.

Further, the Federal Elections Bill example and the empirical evidence presented suggest

that because of the lack of electoral accountability, there is a weak attachment between the

vice president and the Senate majority party. This, we believe, has made Senate majorities

more likely to block vice presidential attempts to shape chamber procedures. This contrasts

with the House, which has headed down a path of greater centralization.

Third, the institution and subsequent path may exhibit substantial inefficiencies (North

1990; Pierson 2000). This last point seems to touch directly on the debate over the desirabil-

ity of filibuster reform in the Senate. In a recent New York Times article, Senate minority

leader Mitch McConnell (R-KY) discussed his party’s usage of the filibuster, stating that, “I

think we can stipulate once again for the umpteenth time that matters that have any level

of controversy about it in the Senate will require 60 votes” (quoted in Herszenhorn 2007).

This quote supports the commonly made observation that in the modern Senate nearly all

bills are subjected to some form of obstruction. The constitutional placement of the vice

president as the head of the Senate has helped insulate chamber debate rules facilitating this
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obstruction. For example, if the Senate had an elected presiding officer during consideration

of the Federal Elections Bill, it is seems likely that procedural authority would have been

centralized, as it was in the House. This, in turn, would likely have improved the chambers’

overall efficiency.

The vice president’s constitutional placement as president of the Senate has important

implications for institutional design and reform in legislative bodies. First, it calls for a

more nuanced view of procedural choice. While the Constitution does specify that “each

House may determine the rules of its proceedings. . . ,” the costs of determining those rules

fluctuate with various institutional arrangements. The Constitution assigned control over

the Senate’s rules and procedure to an individual who was not elected by the chamber and

did not receive tangible benefits from the maintenance of its institution. This institutional

arrangement served to increase the political costs of reform. While these costs may not be

prohibitive on their own, taken in conjunction with the dropping of the previous question

motion, the constitutional staggering of Senate terms and the establishment of a chamber

parliamentarian, they represent a substantial burden to would-be reformers.

This is not to suggest that reform in the Senate is impossible, or that chamber majorities

will be unable to overcome obstruction on key bills. Indeed, majorities have overcome

filibusters throughout history on certain bills, and likely will continue to do so in the future.

However, the presence of obstruction forces chamber majorities to allocate a great deal of

time to certain measures, leading to the defeat of other pieces of their legislative agenda.

There may come a time where increased damage to a majorities’ agenda necessitates that

they willingly infuse their presiding officer with more authority. While such a decision is

unlikely to be made under divided government, its feasibility can not be discounted.
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Notes

1While the Constitution does not require that the Speaker be a member of the House,

historically all Speakers have been members of the chamber.

2See Article 1, Section 3, Clause 4 of the Constitution.

3Elbridge Gerry also argued against the clause’s adoption, suggesting that “we might as

well put the President himself at the head of the legislature. The close intimacy that must

subsist between the president and vice president makes it absolutely improper (Farrand 1966,

536).” Delegates Edmund Randolph and Hugh Williamson also spoke in opposition to the

clause.

4This procedure for determining the election of president and vice president was estab-

lished with the ratification of 12th Amendment of the Constitution in 1804.

5Story (1833, 516-517) went on to argue that “[The power to call members to order] had

never been doubted, much less denied, from the first organization of the Senate; and its

existence had been assumed, as an inherent quality, constitutionally delegated, subject only

to such rules, as the Senate should from time to time prescribe.”

6The nominations were approved by a vote of 27 to 17.

7See Register of Debates, 20th Congress, February 11-15, 1828, 278-341 for this discussion.

Another outcome of Calhoun’s refusal to call Randolph to order was that the speech led to a

duel between the senator and Secretary of State Henry Clay. In response to Randolph’s harsh

language, Clay promptly issued a challenge to the Virginian, which he accepted. While the

two men missed on both shots, Clay’s second round went through Randolph’s coat (Benton

1897).

8Senator Samuel Bell (Adams Republican - NH) argued that the Constitution created the

office of the vice president, and in doing so, supplied him with the power to oversee debate in

that chamber. He concluded that the while chamber could enlarge, modify and limit power

because it is “expressly vested in that body by the Constitution,” they “cannot [completely]

divest the vice president of it (Register of Debates, 20th Congress, February 12, 1828, 306).”
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9This authority eventually became the most important procedural element in the presid-

ing officer’s arsenal. By providing Senate majorities with favorable rulings on questions of

order, vice presidents could side-step obstructive minorities and bring measures to a final

passage vote (Binder 1997; Koger 2004; Tiefer 1989; Wawro and Schickler 2004; 2006).

10Each issue had its own constituency within the Republican Party. Members representing

northeastern banking and manufacturing interests wanted the tariff (Sage 1956); Westerners

greatly wanted to pass silver legislation (Elliot 1983); and finally, older members from the

Reconstruction coalition wanted to see voting rights legislation (Hoar 1903).

11The motion to consider garnered complete support from the Republicans and easily

passed 42 to 32.

12See The Washington Post, January 1, 1891, “A Caucus on Monday.”

13For example, in the 35th Senate, Vice President John C. Breckinridge (D-KY) issued

multiple rulings against points of order raised by members of his own party that would have

facilitated the passage of a bill to authorize the acquisition of Cuba. A test vote later revealed

a sizeable majority favored the measure (see the Congressional Globe, February 25, 1859,

35th Congress, 1354 - 1363 for more). In the wake of World War One, Vice President Thomas

R. Marshall (D-IN) frequently issued procedural rulings that conflicted with the wishes of

Republican majorities during consideration of the League of Nations Treaty (Marshall 1925.)

Even in recent times, when vice presidents have largely abdicated their role as the President

of Senate, vice presidents have still attempted to use their constitutional authority to change

Senate practices. In 1957, Vice President Richard M. Nixon attempted to assist liberal

senators in reforming the filibuster when he ruled that a majority can adopt new rules at

the beginning of a new Congress. Prior to this ruling, the Senate was viewed as a continuing

body, such that existing rules governed the chamber even at the beginning of a new Congress

(see Binder and Smith 1997, 175-176). Additionally the 2005 “nuclear option” effort relied

on Senate Republicans receiving a favorable ruling by Vice President Dick Cheney (Binder

et al. 2007).
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14The primary source used in compiling this list is Bell and Overby’s (2007) count, which

updates an earlier list provided by the Congressional Research Service. Using their criterion,

we added several filibusters from Binder and Smith (1997), Wawro and Schickler (2006), and

Burdette (1940).

15This dataset updated an earlier account provided by Bach (1989) which stemmed from

1965 to 1986. These votes were identified by numerous different keyword searches the Con-

gressional Globe, Congressional Record, Annals of Congress, the Register of Debates and

Senate Journal and back-checked using the indices of the Congressional Record. Additional

robustness was provided by keyword searches of voteview (www.voteview.com, see Poole

and Rosenthal 1997 for more.) From the 1st to the 24th Senate there were only 5 votes

stemming for chair rulings – these were omitted from the dataset to alleviate some problems

in determining party affiliation during these Congresses. To mitigate problems stemming

from disappearing quorums, votes that were decided unanimously or did not yield a quorum

were excluded from the analysis.

16See Bach 1991 for more on this. Additionally, as Model 2 demonstrates, omitting obser-

vations related to amendments does not alter the substantive findings of the model.
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Table 1: Logit Models of Chair Rulings Favorable to the Majority Party

Covariate Full Model Model 2 Model 3 Model 4

Vice President -0.630∗ -0.793∗ -0.640∗ -0.662∗

(0.232) (0.262) (0.288) (0.255)

Amendment 0.919∗ 0.393 - 1.008

(0.210) (0.232) - (0.231)

Majority Party Strength 0.038∗ 0.033∗ 0.038∗ 0.034∗

(0.010) (0.011) (0.013) (0.011)

Parliamentarian -0.467∗ -0.588∗ -0.820∗ -0.739∗

(0.216) (0.240) (0.284) (0.244)

Southern -0.301 -0.398 -0.199 -0.418

(0.220) (0.239) (0.293) (0.236)

Constant 0.197 0.126 0.385 0.591

(0.381) (0.419) (0.484) (0.407)

Observations 674 403 274 605

Prob > χ2 0.000 0.000 0.002 0.000

Pseudo R2 0.074 0.046 0.052 0.085

Note: ∗ indicates significance at the p = .05 level. Coefficients with robust standard errors

listed in parentheses. Model 1 is the full model; Model 2 is restricted to only

observations where the chair issued a ruling; Model 3 is restricted to only observations

where the question did not pertain to an amendment; Model 4 is restricted to only

observations where the presiding officer was a member of the majority party.
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Table 2: Predicted Probabilities of a Favorable Ruling for the Majority Party

Pre-Parliamentarian

Senator 0.817

[0.752, 0.881]

Vice President 0.704

[0.609, 0.798]

Difference -0.113

[-0.199, -0.028]

Post-Parliamentarian

Senator 0.736

[0.661, 0.812]

Vice President 0.598

[0.485, 0.711]

Difference -0.138

[-0.199, -0.028]

Note: Predicted probabilities were estimated holding the amendment and southern

dummies to 0 and majority party strength to its mean. Confidence intervals for the

predicted probabilities were estimated using the SPost series of commands

implemented in Stata by Long and Freese (2006).
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Figure 1: Filibusters and Contentious Rulings per Senate
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